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Argument in Reply

|. Theproperty sub judice, which isused primarily for transent housing, should be



excluded from theresidential class by virtue of the plain language of Section
137.016.1(1), therefore, itstrue value in money should not be allocated to the

resdential classunder the provisions of Section 137.016.4.

The State Tax Commission erred in holding that Dominion’s property should be
classfied as mixed use property under Section 137.016.4, RSMo, when the facts do not
support such aholding in that 137.016.1(1) appliesto exclude it from the resdentia
classfication because it is used primarily for transent housing. The plain meaning and
proper interpretation of the trangent housing exception is to exclude property that is used
primarily for trangent housing from the resdentid class. The exception does not apply to
as much of the taxpayer’ s use of the property as may be attributable to long terms stays. It
is an exception for the entire property, the primary use of which isfor trangent housing.
Therefore Dominion’s evidence related to how much of its business, on average, is
attributable to customers that stayed for 30 days or more misses the mark for purposes of
proving that the property is not used primarily for transent housing because it only
congders long terms stays as a proportion of occupied rooms. It does not take into
account how the great mgority of guests use the facility, as temporary accommodations.
The finding of the State Tax Commission that the property is not used primarily for
trandent housing isin eror. The only finding, with regard to the trangent housing
exception, that is supported by substantia and competent evidence is that this property is

used primarily for trandent housing, therefore it cannot be considered anything but



commercid or agricultural property in accordance with Section 137.016.1(1). Only 7 per
cent of TownePlace Suites arriving guests stayed for 30 consecutive days or more. (LF
89-153). Only 1in 14 registrants maintained continuous occupancy of aroom for 30 or
more days. (LF 89-153). By far, the vast mgority of the business at TownePlace Suitesis
atributable to short terms stays, which are subject to state sales tax. Dominion’s property,
TownePlace Suites, belongs in the commercid class of red property for purposes of ad
valorem taxation.

The trangent housing excluson is absolute in that property used primarily for
trangent housing may not be considered residentid property. It is not a proportionate
exclusion based on the percent of gross renta receipts subject to state salestax. Had such
a scheme been the intent of the legidature, the appropriate statute would have been easy
enough to draft. The meaning of trangent housing is“all rooms available for rent or lease
for which the receipts from the rent or lease of such rooms are subject to Sate sales tax
pursuant to section 144.020.1(6), RSMo[.]” Section 137.016.1(1), RSMo [emphasis
added]. All roomsat TownePlace Suites are subject to state saes tax whether or not the
taxes are ultimately rebated upon fruition a continuous stay of 30 days. All of the rooms
available are subject to Sate sales tax because they are regularly served to the public as
provided in Section 144.020.1(6), RSMo. Since the propriety of Dominion’'s
interpretation of the permanent resident exception to the rule of state salestax is not under
review here, suffice to say Appe lant does not so interpret the provison and would argue

that, in the absence of a contract, there is no tax exempt status for long terms stays.



If strictly comparing trandent to long term occupancy rates, Respondent’ s argument
that 60 per cent of the use of the property can be attributed to long term stays might be a
compelling one, however an examination of what that number means, in apracticd sense, is
even more compelling. Assuming that 60 per cent is atrue and accurate rate for the
relevant tax year, it meansthat 3 out of 5 rented rooms are occupied by guests that stay 30
or more consecutive days. So based on this average occupancy profile, in a30 day month,
3 out of every 5 roomswill not be subject to turnover, while the other 2 rooms could
potentialy turn over 30 times each. While only 3 guests would account for the occupancy
of 3 of the 5 rooms, up to 60 different guests could account for the transient occupancy of
the other 2 rooms. Based on Dominion’s own occupancy figures, up to 60 different
transent guests could use 2 of the 5 occupied rooms, while only 3 guests could be said to
have used the other 3 occupied rooms. This exercise demonstrates that turnover, even with
60 per cent long term occupancy, may produce up to a20 to 1 margin of trangent to
permanent guests actudly occupying the hotel in the course of ayear. And thisfigureis
supported by and consstent with the evidence in the 2000 Arrivas List showing only 7 per
cent of arriving guests continued to occupy the same room after 29 days. (LF 89-153).
Despite the occupancy rate percentages that Dominion offersin support of the decision of
the State Tax Commission, when scrutinized, those percentages demondtrate thet this
property isused primarily for trandent housng. The State Tax Commission’sfinding that it
is not used primarily for trangent housing, and the findings and conclusons arising

therefrom, were not supported by competent and substantial evidence on the whole record.



Those findings are dearly contrary to the overwheming weight of the evidence presented
to the State Tax Commission, therefore its decision must be reversed or other action must
be taken to correct the erroneous result reached. Vlasek v. Alternative System of Police
Retirement System, 435 SW.2d 726, 729 (Mo. App. 1968); Moran v. Whaley, 608 S.W.2d
446, 448 (Mo. App. E.D. 1980).

Smilarly, the State Tax Commission’sfinding that the registration documents at
TownePlace Suites are contracts is hot supported by substantial and competent evidence.
Hotel registration cards are not contracts, and the ones that were used by TownePlace
Suitesin 2000 are not exceptiona in that regard. The hotel and the guest have not agreed to
the same termsif the hotel expects the guest to stay for the number of days on the card and
the guest leaves whenever he wishes and pays only for the time he sayed. Thereisno legd
duty for any guest to stay 30 days or more by virtue of the hotd registration cardsin the
record and the language therein. The guest has no legd duty, except to pay for the time he
rents aroom, which does not require a contract. \Whether a contract is made, and if o,
what the terms of the contract are, depends upon what is actualy said and done by both
parties and not on the understanding or supposition of one of the parties. Bare v. Kansas
City Federation of Musicians Local 34-627, 755 SW.2d 442, 444 (Mo. App. W.D. 1988).
Based on the actions of the hotd and its guests relative to the information printed on the
card, the guests and the hotd can hardly be said to be agreeing to the same terms, even if
the hotel assumes guests will stay for the duration of their reservations. Thereisno

mutuality of assent and obligation and no contract.



At best, the writing on the registration cards is nothing more than an illusory
promise and not a contract in advance for astay of 30 days or more. Dominion has attacked
this pogtion by pointing out that the contract in Magruder Quarry & Company, L.L.C. v.
Briscoe was indeed found to be a contract. 83 SW.3d 647 (Mo. App. E.D. 2002). There
was no question in Briscoe that the document at issue was alease agreement. The bonafide
lease agreement at issue in that case contained multiple provisons, gpproximately 5
complete paragraphs of which were included in the Court’s opinion, outlining the terms and
conditions under which covenants to perform mining were to be fulfilled. Id. at 649. To
find thet there was a contract requiring the performance of mining and selling rock, the
court smply invoked the implied covenants of good faith and reasonable efforts to give
effect to the multiple promises to mine in the agreement. 1d. The court reasoned that it
could only imply those covenants because there was no language in the lease agreement
negating the express terms pertaining to mining found within the contract. 1d. at 651-2. In
contrast, the hotel guests in this case should not be held to arequirement of good faith and
reasonable efforts to stay for the length of time indicated on the registration cards by
implication because each regigtration card contains language that directly negatesthe
dleged duty to stay by dtating “ shortening your stay may condtitute an early checkout and
adjustment to your account.” Since these so-called contracts contain language that negates
the implication of good faith and fair deding that would require guests to stay for their
entire reservation period, these documents are distinguishable from the lease contract in

Briscoe and should therefore be found lacking in the mutudity required to have avdid



contract. 1d. at 652.

There was no testimony or other evidence as to the purpose of TownePlace Suites
advertiang tha no leaseis required, so Dominion’s argument that it might be mistaken for
something other than a hotel but for such advertisement should not be considered. Cadling
the registration cards contracts that are not leases is a confabulation employed by
Dominion for the purpose of making some guests “ permanent resdents’ in order to avoid
an entirdy commercid dassfication while promising dl guests that the hotel will not
actudly treat them as such. The argument is disngenuous and untenable.  An equadly
plausble motive for advertising that leases are not required is that TownePlace Suitesis
intentiondly promoting itsdf as primarily trandent housing, particularly to those
customers averse to the contractua obligation to stay for a specific period of time.

The Assessor recognizes that state courts have historically given great deference to
findings of the State Tax Commission on matter s of assessment and true value in money
of real and personal property. The Assessor has no quarrdl with that deference in this
meatter because it does not apply to this gpped of assessment. Thisis a classfication case,
the appropriate outcome of which is dependent upon the correct interpretation and
gpplication of the law to the facts. Where the ultimate conclusion of the State Tax
Commission is chalenged on the bagis of a misapplication of the law to the facts, thereis
no deference to the State Tax Commission decision on gppedl. Goldberg v. Sate Tax
Commission, 618 SW.2d 635, 640 (Mo. 1981). In fact, this Court is vested with the

power of de novo review of judicid interpretation and application of the law by an

10



adminigrative body and isfree to draw its own legd conclusions. &. Louis County v. Sate
Tax Commission, 562 S.W.2d 334, 337-38 (Mo. banc 1978); Zimmerman v. Missouri
Bluffs Golf Joint Venture, 50 SW.3d 910. Had Dominion wished to avall itsdlf of the
deference afforded State Tax Commission decisons as to vauation of red etate,

Dominion should have chalenged its assessed vaue at the outset but did not. (LF 1). No
forbearanceis required of the reviewing court where the State Tax Commission’s

goplication of the law to the factsis chalenged. Morton v. Brenner, 842 S.W.2d 532, 540
(Mo. banc 1992).

Correctly applying the law to the facts leads to one conclusion. The vaue of
Dominion’s property should never have been dlocated to two classes in accordance with
Section 137.016.4, because it is used or held for use for one purpose, commercia
provison of primarily trangent housing. For the sake of argument, if Dominion was
entitled to mixed use classfication, the classfications are to be alocated to the true value
in money of the subject property in proportion to the use to which such portions are
devoted.

The statutory definition of resdentid property defines trangent housing as dll
rooms available for rent or lease that are subject to state salestax. Contrary to Dominion’s
position, property used primarily for transent housing is not supposed to be divided
between commercid and residentia classes based on theratio of short term to long term
occupancy, known as the “ occupancy rate.” Since the Red Edtate Appraisal Terminology

text is cited by Dominion as an authoritative work in red property assessment, the Generd
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Assembly’s omission of “occupancy rae’ must mean that such aformula was not intended
to gpply. Occupancy rate gppears nowhere in the classfication atute, including in
reference to classifying trangent housing. On the other hand, congderation of how all
rooms available for rent or lease are used at a given property isrequired. The fact that
occupancy rate was omitted from the classification statute supports the Assessor’s position
that the trandent housing exception removes trandent accommodetions from the

resdentid class, making the occupancy rate of hotels and motels immeaterid for
classfication purposes. Occupancy rate is generdly only materid to red property
assessment to the extent it may be afactor to consder in determining fair market vaue
using the income approach. See, Equitable Life Assurance Society of the U.S/Marriott
Hotelsv. State Tax Commission, 852 SW.2d 376 (Mo. App. E.D. 1993). Theissueinthis
caseis not market value of Dominions property but classification of it, which does not
implicate the gpplication of principles of property gppraisa. Any discusson of how to use
occupancy rate to apply the income gpproach to ared estate gppraisal problem is
immateria to the gppedl, and recitation from the Property Appraisal and Assessment

Adminigraiontext is introduced as adiverson and

not as an ad the classfication andyss. Since far market value of Dominion’s property is
not at issue in this case, neither isits occupancy rate.
Dominion invites the Court to consder the outcome of one gppellate decison in

Colorado as support for its assertion that the State Tax Commission properly interpreted

12



Missouri law. E.R. Southtech, Ltd. v. Arapahoe County Board of Equalization, 972 P.2d
1057 (Colo. App. 1998). Besidesthefact it is devoid of precedentia vaue, the decision

of the Colorado Court of Appedsis neither coherent nor ingtructive in its treetment of and
disregard for the Colorado statute providing that hotels and motels are not to beincluded in
the resdentia class of red property. Appelant urges the Court not to import bad law from
Colorado when the answer here is exceedingly clear and requires application of the

Missouri rules of gtatutory construction. One of the most important of Missouri’srules
requires that a court’ sinterpretation of a statute cannot render words in the statute
meaningless, excessve, or superfluous. Vocational Services, Inc. v. Developmental
Disabilities Resource Board, 5 S.W.3d 625 (Mo. App. W.D. 1999). The Colorado Court
did not abide by thisrule when it decided that hotels and motels could actudly be included
intheresdentid class. Infact, itsholding in the caseis contrary to its express finding that

“it is undisputed that, to the extent the property was used as a hotd [i.e. primarily engaged

in lodging and predominantly used on an overnight or weekly basig, it cannot be classfied
asresdentid property asamatter of law.” E.R. Southtech, Ltd. a 1058. The holding is
interndly inconastent and andyticaly flawed. This Court should not be so willing to

render the trandent housing exception to resdentia classfication meaningless, excessve

or superfluous by interpreting it away. In addition, it is unclear what impact the Argpahoe
County Assessor’s own decision to classfy the property as partidly residentid and

partidly commercid in severd preceding years may have had on the Colorado court’s

decison. Id. at 1059.
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II. The State Tax Commission erred in allocating part of thetrue valuein money of
the subject property to theresidential class because Section 137.016.1(1), RSMo,
specifically excludes any property primarily used for transent housing from the

residential class.

While Brookside Estates v. State Tax Commission is no longer good law with
respect to classfication of red property improved with structures containing more than
four dwdling units, Snce the legidative abolition of the rule of four, it offers excdlent
rationae for sticking with legidative intent in matters of statutory congtruction when it
comesto assessing commercid property at a higher than resdentia rate. 849 SW.2d 29,
32-33 (Mo. Banc 1993). It is neither for the State Tax Commission nor the courts to
confer legidative largesse upon a group of commercid taxpayers when the plain language
of the statute militates againg it. Zimmerman v. Missouri Bluffs Joint Golf Venture, 50
SW.3d 907, 912 (Mo. App. E.D. 2001). Dominion’s property is used primarily for

trangent housing and should not be classfied, even in part, asresdentia. Brookside is

gtill good precedent for taxing property used for commercia pursuit as commercid
property for ad valorem taxation. 849 SW.2d at 32.
The Assessor does not argue that Section 137.016.1(1) isinvalid. Rather, the

argument isthat the statute, interpreted and applied as it was by the State Tax Commission,
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ismade to violate the uniformity clause in the Missouri Condtitution and leads to a pal pably
arbitrary classfication scheme with respect to hotel property.  The datuteisvaid oniits
face, and if it is correctly interpreted and applied to the facts of this case, it does not run

afoul of the Condtitution.

[Il.  Oneof theabsurd resultsthat has already sprung from the State Tax
Commission’sfailureto properly exclude TownePlace Suites from the resdential
classisexistentially addressed by the intensely complicated appellate arguments as

to how to allocate true value in money of the subject property.

Dominion’s response to the Assessor’ s andyss of the evidence presented to the
State Tax Commission further highlights the adminidtrative impossihility of living with the
State Tax Commission’sdecison inthiscase. In defense of the Assessor’sandysis and
computations related to Dominion’s FLASH reports, none of the additiond 4 January
guests that Dominion claims the Assessor failed to consder aslong term guests were
guests at the property for dl 31 daysin January. Infact, the earliest arriving guest of the 4
checked in on January 10, so it would not have been appropriate to credit the extended stay
datigics with an additiond month of room nights for any of the4. Additiondly, it should
be noted that Dominion’s evidence, and resulting occupancy calculations, contain many
gtays of 30 or more days that began late enough in the year that Dominion would not be

entitled to count al of the days of the stay as a percentage of business for 2000 because

15



they concluded well into 2001. In one case, Dominion is counting 54 extended stay days

for 2000 on a stay that commenced December 31, 2000, and in another, a stay is counted as
120 extended stay days for 2000 when the guest arrived on December 15, 2000. (LF 222).
Moreover, most of the guests that stayed over 30 days were actudly at the facility for 60
days or less, so Dominion should not be able to account for them has having stayed in
“permanent” residence for two full months.

Besdes the obvious adminigrative imposshbility in gpplying the Satute to dl smilar
propertiesin Missouri the way the State Tax Commission has gpplied it to Dominion’s
property, the application of Section 137.016.4, RSMo, assumes that the property is used or
held for use for more than one purpose. The property at issue is used for one purpose,
which isto generate revenue by rendering taxable service of rooms to the public on a
regular bas's, a retail, as described in Section 144.020.1(6), RSMo.

While a comprehensive treatment of statutory consiruction was offered in
Appdlant’s opening brief, it bears assertion that the ultimate god of any statutory
congruction analysisisto determine the legidative purpose inherent in the plain language
of the statute and to give effect to that intent. Lewisv. Gibbons, 80 S.W.3d 461, 465 (Mo.
banc 2002). It is clear that when the legidature findly abandoned the rule of four,
previoudy used to classfy dwelings for human occupancy with more than 4 units as
commercid, it added the transent housing exception to insure that hotels and motels would
continue to be classified and taxed as commercia property. (Compare, Appendix A-1to

Appendix A-4). This statute ought to be read in light of its purpose to tax commercia

16



property a commercid rates and not in the light most favorable to the economic interests
of afew taxpayers amilarly stuated to Dominion. Once the rule of four was officidly
abandoned, the only logica way to preserve the taxation of commercid enterprises as
commercid property was to tie the classfication to the actud operation of the business
that owned the multi-unit dwellings. Aslong at the units are regularly offered to the public
and subject to state sales tax, and Dominion’s evidence demonstrates that they are here,
then the property shal not be included within the residentia classification. While the
legidature was unable to stop the erosion of the digtinction it sought to make between
rental property used to generate profit and residentid property used for investment, by the
subsequent amendment to Section 137.016.1(1) wherein the transient housing exception
was codified, it sought to preserve and maintain the commercid classfication of hotels,
motels and boarding houses. Thus improvements made for human occupancy that are used
primarily for trangent housing shdl not be included in the resdentid class. The new
provison and the legidative intent underlying it, particularly in light of the hisory of the

rule of four, isplain and unambiguous, and that intent should be given effect accordingly.

Dominion has chalenged its year 2000 tax assessment on the grounds thet its sales
data for 2000 indicate that its average occupancy rate for tax year 2000 was 60 per cent and
that this should be the basis for alocation of true value in money for purposes of applying
Section 137.016.4, RSMo. Respondent’s evidence isirrdlevant and immateria for tax year

2000, as the assessment and levy on the property was complete prior to December 31,
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2000, and itstax liability was fixed & a sum certain as amatter of law. Theright of a
taxpayer to pay a sum certain in taxes becomes a vested right when the mere expectation as
to tax liahility becomes an expectation to pay afixed sum. Beatty v. Sate Tax
Commission, 912 SW.2d 492, 498 (Mo. banc 1995). Rights under the tax law, asit exids
in January of the rlevant tax year, are not vested in the taxpayer until the tax becomes a
sum certain a the conclusion of levying process. Id. at 497. The Beatty Court held that a
right to pay asum certain in tax vestsin the taxpayer some time not later than September 20
of the tax year, the date upon which the tax rates must be fixed by the county commission
pursuant to Section 137.055, RSMo. Id. a 497. Although the Court does not identify the
date upon which the right to pay a sum certain vests in the taxpayer, it is clear from the
decison that such atime occurs, and is fixed as amatter of law, months before the end of
the calendar year for which the assessment ismade. In the case a bar, Dominion sought to
reclassify its property and to have the resulting assessed vaue for tax year 2000

determined upon the cumulative sales data for the subject property through December 31,
2000. Because the time for assessment and levy was complete for the tax year well in
advance of the find months sdesfigures being avallable for congderation in the levy
process, Dominion’s evidence cannot be used to support an alocation for the property for

the 2000 tax year.

V. Theburden of proof and deferenceto the State Tax Commission argumentsare

without merit, distort the procedural posture of thiscaseand aresmply a
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distraction from thereal issue of statutory construction on which this case turns.

Dominion’s assertion that the Assessor failed to carry his burden in this matter is
wholly without merit in that sustaining its valid assessment was not the taxing authority’s
burden to carry. When the taxpayer apped s from an assessment, the taxpayer bears the
burden of proving the vitd dements of its case. Cupples Hesse Corp. v. Sate Tax
Commission, 329 SW.2d 696, 702 (Mo. 1959); Westwood Partnership v. Gogarty, 103
SW.3d 152, 161 (Mo. App. 2003). Dominion hasfailed to prove any set of facts, based on
substantiad and competent evidence in the whole record, that would entitle it to prevail on
the classification issue as amaiter of law. Sincethis caseisnot avaluation case, Section
137.115.1isirrdevant and adds nothing to the andyss.  Since Dominion’s position was
that it was entitled to a different assessment based on alocation to two classes of property,
Dominion was required to present substantial and persuasive evidence that its proposed
change in the assessment isindicative of the appropriate assessment of the property on tax
day, January 1, 2000. Daly v. P.D. George Co., 77 S\W.3d 645, 651 (Mo. App. 2002).
Since Dominion’s evidence was dl from the year 2000 and therefore incompetent for
showing the appropriate assessment as of January 1, 2000, it is Dominion that failed to
carry its evidentiary burden in this matter. Moreover, consdering the record before the
State Tax Commission, which is now before this Court, Dominion has faled to prove by
subgtantial and competent evidence that it is entitled to a partiad resdentia classfication as

ameatter of law.

19



For the foregoing reasons and for the reasons set forth fully in Appdlant's
Substitute Opening Brief, this Court must correct the misinterpretation and misapplication

of the law by the State Tax Commission by reverang its Decison and Order.
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